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-AND-
IN THE MATTER OF:
Shri Rockpo Dabu Lewi,

R/o Vivek Vihar, Itanagar,
Papumpare District, Arunachal
Pradesh.

| ....Petitioner

' -VERSUS-
|
"Il?he State of Arunachal
Pradésh represented by the
Chief Secretary, Govt. of
Arunachal Pradesh, Itanagar.
2 Tﬁp Commissioner, Dept. of |
‘Home, Govt. of Arunachal
Pradesh, Itanagar.
(3 The Additional District
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Capital Complex, Papumpare
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Pradesh.
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WP(C) 56 (AP) 2010

BEFORE
THE HON'BLE MR. JUSTICE HRISHIKESH ROY

[21°7 January, 2011]

Heard Mr. D. Pa%ging, learned counsel for the
petitioner and also heard’Mr. M. Batt, learned couns‘el
appearing on behalf of the réspondents.

2. The action taken? by the Estate Officer-cum-
Magistr%ate, Capital Comp|e%< in respect of encroachment
within the campus of Dera Natung Government College has
led to filing of these two writ petitions.

3: By referring to thegorder passed on 03402-2010 by
the Estate Officer (Anneixure—7), the learned coun£el
contends that while the Estate Officer (Respondent No.4)
exercises the function undér the Arunachal Pradesh Public
Premises (Eviction of Un-ajuthor/Sed OCcupants) Act, 2003

; \
(hereinafter referred to ag “the Eviction Act”), the s:Jﬂid

officer could not have ordéred for arrest of the petitior:\er

and issued NBW under Section 174 of the IPC. He submits
r

that although, thie private respondent is also entruste‘d with
the power of the Magistratg the officer had no autharity
proceed on hisjown undejr Section 174 IPC, for alleQed

to

defiance of the ipetitioner, %o his order for attendance in a
proceé:ding undﬁlr the Ey/ct('bn /;lct. 1

4, The prdcedure IaiclI down under Section 195 Cr.P.C.
is read out to show that forE an offence under Section 172? of
IPC, the Court cannot take |COgnizance except on a complafint
in wrifing of thét Court anf' 6h reference of the ca#e té a
Magistrate of co:mpetent julisdiction, as contemplated‘ uaner-—
the provisions cf:f Section %340 of the Cr.P.C. Mr. Pangiing
submits that asi the conceirned public servant whose orger
for attendance v,llas defied in a proceeding under the Eviction
Ad‘, the very same officer is not competent to take it up

upon himself, to take cognizance of the offence under




Section 174 IPC and should haf/’e dealt with the matter, as
per the Sections 195 and 340 of the Cr.P.C.

5. Mr. Batt representing the respondent Nos. 3 & 4,
however, submits that on‘]y to ensure attendance of the
petitioner in the proceedin‘lg under the Eviction Act, where
the petitioner fajled to appear on two consecutive dates, the
impugned steps were taken by the Estate Officer. However,
the Iearned counsel concedes that the procedure prescribed
under Sectlons 195 and 346 of the Cr.P.C. was not followed
by the respondent No.4, due to his inexperience.

6. For taking cognnzan&e of an offence under Section
174 1IPC, the procedures] prescribed under Section 145
Cr.P.C. is mandatorily required to be followed and in this
case, the Estate Officer ne\}/er lodged any complaint’nor he
had referred the matter along with the complaint to the
Court of the cornpetent jurisdictional Magistrate. Therefore,
it is apparent that the private respondent acted without
jurisdiction in passing the| impugned order dated 03-62-
2010. e |

i The above action of |the Estate Officer is contrary‘to
the law laid down by the Supreme Court in M.S. Ahlawat l/s -
State of Ha/yana reported in 2000 (1) SCC 278 and the r
decision reported in AIR 1934 Lahore 545(1) [Muhammad
Din Vs, Emperor] where it is held that for an offence under
Section 174 IPC,; the Court fbefore whom the W|tness failed
to appear, is not% competent to try the offence under Sectlon
174 IPC. | I -

8. Having regard to the procedure prescribed 5under
Section 195 and Section 340 of the Cr.P.C. for takihg~
cognizance of anl offence under Section 174 IPC and the Iéw
laid down in MLS Ah/awat (supra) and Muhammad D/n
(supra), it is held that the impugned proceeding of the

Estate Officer of taklng cognlzance of the offence and‘
ordering for arrest of the petitioner in a proceeding under
the Eviction Act was not authonsed in law. Consequently,

<




the impugned order dated 03—02-2010 and also the
proceeding drawn up by the Estate Officer for an offence
under Section 174 IPC is held to be without jurisdiction and
the same is accordingly i;nterfered with. It is quashed
accordingly. | = |

9. The writ petition is| allowed by awarding cost bf
Rs.1000/- to be deposited by the private respondents with
the Registry of this Court V\}ithin 2(two) weeks from today.
The petitioner is permitted§ to withdraw the cost amount

upon proper identification. |
|
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